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Overview of Webinar Topics

* Overview of New OSHA COVID Guidelines

* Discussion of Guidelines’ Bifurcation of
Workforce Along Vaccination Lines

* Update on Mandatory Vaccination Policies

 Practical Advice on Handling Reasonable
Accommodation Requests Under
Vaccination Policies

* Summary of OSHA’s New Healthcare
Emergency Standard



New OSHA COVID-19 Guidelines







OSHA Now Following CDC Guidelines — No More
Protections Required for Vaccinated

“Unless otherwise required by federal, state, local, tribal, or territorial
laws, rules, and regulations, most employers no longer need to take
steps to protect their fully vaccinated workers who are not otherwise OSHA, June 10, 2021
at-risk from COVID-19 exposure. This guidance focuses only on
protecting unvaccinated or otherwise at-risk workers in their
workplaces.”




OSHA Recommendations for Unvaccinated

* Grant paid time off for vaccination

* Contact trace and allow exposed employees to stay home

* Physical distancing for unvaccinated and at-risk

* Provide facial coverings or other PPE

* Education on safety policies

e Suggest that unvaccinated customers, visitors and guests wear face coverings
* Ventilation systems

* Routine cleaning and disinfection

* Implement reporting system and protections from retaliation



Discussion: What To Do About
Unvaccinated And “At-Risk” Employees?

* “At-Risk” employees include those who cannot wear a mask or get a vaccine for disability
reasons as well as employees who take immune-weakening medication that might make
them more susceptible to COVID-19

* OSHA’s guidance for employers: provide unvaccinated and “at-risk” employees with face
masks unless their work tasks require a respirator or other PPE

* OSHA also suggests employers implement physical distancing in all common work areas

* As a result, some employers and institutions of higher education (not many) are requiring
employees to be vaccinated.

* Certain employers have either implemented or are considering implementing a program
where employees that are fully vaccinated are given a badge, pin or other type of
identification so that supervisors can easily identify unvaccinated or “at-risk” employees




Pros And Cons Of “Marking” Employees
Who Are Fully Vaccinated

* While “marking” fully vaccinated employees will certainly make management’s job of complying with
OSHA’s guidance on safety protocols for unvaccinated and “at-risk” employees easier, the practice
presents some privacy concerns for “at-risk” and unvaccinated employees

* Continuing to wear a mask while others do not does not necessarily indicate that an employee is
unvaccinated or “at-risk”

* Not being provided a “marker” from your employer, on the other hand, is a statement to everyone else
in the workplace that you are continuing to wear a mask because you are either “at-risk,” have been
granted a disability or religious exemption or have chosen not become vaccinated for personal reasons.

* The EEOC has not yet provided guidance on the issue, however, it is clear that these personal
vaccination identifiers are not needed to comply with OSHA or CDC guidance

* Management should remain diligent in enforcing masks and distancing for the “at-risk” and
unvaccinated employees and in requiring proof from fully vaccinated employees (where permitted) but,
at the same time, also respect the privacy rights of “at-risk” or unvaccinated workers.




Fallout of the New CDC Guidelines

* Employers have largely settled into three options:

0 Don’t Ask, Don’t Tell: Allow vaccinated workers to remove masks and
discontinue other COVID protocols but don’t require proof of vaccination for
privacy reasons.

0 Soft Enforcement: Use incentives or other methods to encourage voluntary
reporting of vaccination to create records to use in enforcement.

0 Strict Enforcement: Require proof of vaccination as condition for removing
masks and discontinuing COVID protocols (may be required in some states,
i.e. Oregon)



Update on Mandatory Vaccination Policies




Updated EEOC Guidelines — May 28, 2021




Can Employers Mandate Vaccines?

* Yes, but...

* “Itis beyond the EEOC’s jurisdiction to discuss the legal implications of EUA or
the FDA approach ... The EEOC’s jurisdiction is limited to the federal EEO laws.”



Mandatory Vaccination and Disparate Impact

* EEOC’s May 28 Updated Guidance: “What You Should Know About COVID-19
and the ADA, the Rehabilitation Act, and Other EEO Laws,” Section K,

Vaccinations.
0 Employers should not enforce a vaccine requirement that has a “disparate

impact on—or disproportionately excludes—employees based on” a
protected category (i.e. race, color, religion, age, sex, or national origin.

0 “Employers should keep in mind that because some individuals or
demographic groups may face greater barriers to receiving a COVID-19
vaccination than others, some employees may be more likely to be negatively

impacted by a vaccination requirement.”



Litigation Over Mandatory Vaccination Policies

An experimental vaccine is one that has not gone through clinical trials and authorization or approval processes. While the
coronavirus vaccines used in the United States have not received full approval from the Food and Drug Administration, they
have completed rigorous clinical trials and have been authorized for emergency use. Pfizer this month asked the FDA for full

approval of the coronavirus vaccine it developed with German company BioNTech.



Dismissal of Methodist Lawsuit —June 12, 2021




What About Vaccine Side Effects

* Normally, OSHA would require reporting of certain covered adverse health effects related to
vaccination if it is required as a condition of employment. OSHA has temporarily waived that
requirement for the COVID-19 vaccine:

* Employees who suffer adverse reactions may, however, be entitled to recover benefits under
an employer’s workers’ compensation policy.



What Does “Mandate” Mean?

* Mandating vaccination does not require a “one size fits
all” approach.

* Some employers are not terminating unvaccinated
employees and instead requiring vaccination to:

O Return to the office
O Travel

0 Meet with customers



Takeaways on Employer Right to Mandate

* The EEOC has taken the position that mandatory vaccination is legal under federal law, but
identified significant exceptions that create legal risk. The EEOC also failed to address state
laws, which are equally important.

0 Accommodating religious and medical objections are significant legal risks that should not
be taken lightly, and disputes could lead to litigation.

O Protected concerted activity in opposition to a vaccine policy could be legally protected

O There are significant legal concerns related to the vaccines’ limited Emergency Use
Authorization, and whether state law claims would be available, i.e. public policy exception
to employment at will.

0 Some states may pass laws prohibiting mandatory employer vaccination policies. Bills have
been introduced in South Carolina, Florida, Kentucky, Missouri, Tennessee and Washington.
Montana was the first state to pass such a law.




EEOC Updated Guidelines on COVID-19 Vaccine:
Incentives

* EEOC’s May 28 Updated Guidance: “What You Should Know About
COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws,”
Section K.3, 17, Vaccinations.

0 Employers offering the vaccine may offer incentives so long as they
are not coercive. Because vaccinations require disclosure of potential
disability related questions, overly large incentives could pressure

employees to disclose protected medical information. (See Section
K.17, Vaccinations)

0 Employer may provide employees and their families with educational
information about the vaccine to raise awareness about the benefits
of vaccination. (See Section K.3, Vaccinations)




Requests for Reasonable Accommodation
Under Vaccine Policies




Overview of the ADA Process

Employee
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or
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Putting the Reasonable in an
Accommodation

Consideration of Reasonableness involves:

* Does the proposed accommodation allow the Employee to perform the essential functions of
their job? (Is it effective?)

* Does the proposed accommodation reallocate or eliminate the essential functions of their job?
(Is it realistic?)

* Are there alternatives to the accommodation requested? Remember, the employer gets to
pick, not the employee. (Is it efficient?)
* Undue Hardship (Is it feasible?)
O The nature and cost of the accommodation requested.

O The overall financial resources and size of the facility; the number of persons employed at the
facility; the effect on expenses and resources of the facility and of the employer if the
accommodation is made.

* Direct Threat (Is it safe?)



EEOC Updated Guidelines on COVID-19 Vaccine:
Reasonable Accommodations

* EEOC’s May 28 Updated Guidance: “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws,” Section K, Vaccinations.

O Reasonable accommodations for those who do not get a vaccine may be available because of
a disability or a sincerely held religious belief, unless providing an accommodation would

pose an undue hardship on the operation of the employer’s business or pose a direct threat
to any employee.

0 Examples of reasonable accommodations for employees who do not get a vaccination
include requiring “unvaccinated employee entering the workplace [to] wear a face mask,
work at a social distance from coworkers or non-employees, work a modified shift, get
periodic tests for COVID-19, be given opportunity to telework, or finally, accept a
reassignment.”



EEOC Updated Guidelines on COVID-19 Vaccine:
Direct Threat

* EEOC’s May 28 Updated Guidance: “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws,” Section K.5, Vaccinations.

O Direct Threat (ADA)

0 A “direct threat” is a “significant risk of substantial harm” that cannot be eliminated or reduced by
reasonable accommodation. 29 C.F.R. 1630.2(r).

O This determination can be broken down into two steps: (1) determining if there is a direct threat and, if
there is, assessing (2) whether a reasonable accommodation would reduce or eliminate the threat.

0 Individualized assessment of the employee’s present ability to safely perform the essential functions of
the job. These factors include (1) the duration of the risk; (2) the nature and severity of the potential
harm (taking into account the employee’s work environment); (3) the likelihood that the potential harm
will occur; and (4) the imminence of the potential harm.

O Determination should be based on reasonable medical judgment relying on most current medical
knowledge (e.g. community spread at the time of assessment, statements from CDC, internal
healthcare providers, etc.).




EEOC Updated Guidelines on COVID-19 Vaccine:
Undue Hardship

* EEOC’s May 28 Updated Guidance: “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws,” Section K.6, Vaccinations.

0 Undue Hardship — Disability (ADA)

0 An “undue hardship” on the operation of an employer’s business means a proposed accommodation
imposes a significant difficulty or expense. 29 C.F.R. 1630.2(r).

O The proportion of employees in the workplace who already are partially or fully vaccinated against
COVID-19 and the extent of employee contact with non-employees, who may be ineligible for a
vaccination or whose vaccination status may be unknown, can impact the ADA undue hardship
consideration.

0 Employers may rely on CDC recommendations when deciding whether an effective accommodation is
available that would not pose an undue hardship.




EEOC Updated Guidelines on COVID-19 Vaccine:
Undue Hardship

* EEOC’s May 28 Updated Guidance: “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws,” Section K.12, Vaccinations.

0 Undue Hardship — Religious Accommodation (Title VII)

0 Under Title VII, courts define “undue hardship” as having more than minimal cost or burden on the
employer.

0 Considerations relevant to undue hardship can include the proportion of employees in the workplace
who already are partially or fully vaccinated against COVID-19 and the extent of employee contact with
non-employees, whose vaccination status could be unknown or who may be ineligible for the vaccine.

0 The employer should ordinarily assume that an employee’s request for religious accommodation is
based on a sincerely held religious belief, practice, or observance.

0 However, if an employee requests a religious accommodation, and an employer is aware of facts that
provide an objective basis for questioning either the religious nature or the sincerity of a particular
belief, practice, or observance, the employer would be justified in requesting additional supporting
information. See 29 C.F.R. 1605.



EEOC Updated Guidelines on COVID-19 Vaccine:
Pregnancy

* EEOC’s May 28 Updated Guidance: “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws,” Section J, Pregnancy; K.13, Vaccinations.

0 Under Title VII, some employees may seek job adjustments or may request exemptions from
a COVID-19 vaccination requirement due to pregnancy.

0 If an employee seeks an exemption from the vaccine requirement due to pregnancy, the
employer must ensure the employee is being treated the same as others who are similar in
the their inability to work, meaning they may be entitled to job modifications (including
telework), changes to schedules or leave to the extent such modifications are provided for

other employees unable to work.



EEOC Updated Guidelines on COVID-19:
Teleworking as an Accommodation

* EEOC’s Updated Guidance: “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws,” Section D.15, Reasonable Accommodation.

0 An employer who grants telework for the purpose of slowing COVID-19 does not have to automatically
grant telework as a reasonable accommodation when it reopens the worksite. For example, if:

O there is no “disability-related limitation”

0 “the employer can effectively address the need with another form of reasonable accommodation, then
the employer can choose that alternative to telework”

0 the “employer is permitting telework to employees because of COVID-19 and is choosing to excuse an
employee from performing one or more essential functions, then a request — after the workplace
reopens- to continue telework as a reasonable accommodation does not have to be granted if it
requires continuing to excuse the employee from performing an essential function.” Temporarily
excusing performance of essential job functions due to COVID-19 does not permanently change a
job’s essential functions.




Discussion: Examples of Religious
Requests

* “Vaccination violates my religious beliefs [undefined]”

* “l can’t take any vaccine that was created using fetal tissue because
of my opposition to abortion.”

* “Vaccination is against the teachings of the Catholic Church.”

* “ won’t take a drug that is experimental.”



OSHA's New Healthcare Emergency
Temporary Standard




OSHA’s COVID-19 Emergency Temporary
Standard (ETS) for Health Care

* New Enforcement Directive

O OSHA just released its directive for Compliance Officers for the enforcement of all aspects of the ETS’
requirements, most of which became effective on July 5, 2021.

0 The Enforcement directive details the items that Compliance Officers should be reviewing and
considering during an inspection, including interviews with workers, direct inspection of safety gear
and, most importantly, whether the ETS applies at all.

0 Notably, the directive leaves the coverage questions to the discretion of the Compliance Officer in
many cases.

0 With regard to the ETS’ exemption from coverage for employees “whose workforce is fully vaccinated
with no reasonable expectation that any person with suspected or confirmed COVID-19 will be
permitted entry,” the directive states that the Compliance Officers may verify the employer’s
statements by interviewing employees at the site about their “vaccination status” and request
documentation.



Health Care Providers Covered By The ETS
Should Now Be In Compliance

* Develop and implement a COVID-19 Plan
* Report COVID-19 cases to OSHA

* Provide pay to workers when a confirmed or suspected diagnosis of
COVID-19 makes them unable to work

e Qutline procedures for determining an employee's vaccination
status, such as asking the employee and documenting the
employee’s answer, photocopying the employee’s vaccination card
and/or requesting that the employee provide other evidence such
as a letter from a physician.




Legal Challenges To ETS

* The AFL-CIO and the UFCW filed a petition for review in the United States Court
of Appeals for the District of Columbia Circuit on June 24, 2021

» National Nurses United filed a Petition for Review in the 9th Circuit the same
day

* The nurses union withdrew its petition for review on July 7, 2021

* The petitioners will be facing an uphill battle due to a unanimous DC Circuit
panel decision issued on June 11 and July 28, 2020 denying a similar suit from
the AFL-CIO last summer attempting to force OSHA to issue a COVID-19 ETS




Return to Work Checklist (available upon request)




