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“A judge may participate in electronic social networking, but as with all social
relationships and contacts, a judge must comply with relevant provisions of the
Code of Judicial Conduct and avoid any conduct that would undermine the judge’s
independence, integrity, or impartiality, or create an appearance of impropriety.”

The American Bar Association (ABA) Standing Committee on Ethics and Professional
Responsibility recently issued Formal Opinion 462 — “Judge’s Use of Electronic Social
Networking Media.” The Committee stated that while electronic social media (ESM) can be
beneficial, its use raises concerns under the ABA Model Code of Judicial Conduct.?

The requirement underlying a judge’s use of social media is that judges must at all times
act in a manner “that promotes public confidence in the independence, integrity, and impartiality
of the judiciary,” and must “avoid impropriety and the appearance of impropriety.”3 Against this
backdrop, online social networking relationships through ESM raise a number of concerns: (1)
some online networks would permit other members to post content onto a judge’s site; (2) it
could be argued that a judge participating in a social networking site loses control over the
privacy of his or her own communications with others; (3) labels (i.e., “friend”) used by social
networking sites often imply a closer personal relationship than actually exists; and (4) social
networking relationships are much more public and, therefore, more likely to create an
appearance of impropriety.*

The ABA ethics opinion provides guidance on six primary issues:

1) Judges must comply with Rule 1.2, by acting in a manner that promotes
public confidence in the judiciary, when sharing information via ESM.

2) Judges should not form relationships that may violate Model Rule 2.4(C)
by conveying an impression that others could influence the judge.
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3) Judges must avoid improper ex parte communications under Rule 2.9(A).

4) Judges should avoid using ESM to obtain information on a matter before
the judge that would violate Rule 2.9(C).

5) Judges should not comment on pending or impending matters to comply
with Rule 2.10.

6) Judges should not offer legal advice in violation of Rule 3.10.°

The opinion explains that, although states have treated judges’ use of ESM
differently,® when “friending” a lawyer or other individual who may appear before the
judge, a careful situational evaluation must be undertaken; “context is signiﬁcant.”7 A
judge should conduct the same sort of analysis made whenever matters before the court
involve persons the judge knows or has a connection to.® Lastly, the Committee notes that
a judge’s use of ESM for election campaign purposes should follow the same rules as any
other form of interaction.’

The ABA opinion concludes:

“Judicious use of ESM can benefit judges in both their personal and professional
lives. As their use of this technology increases, judges can take advantage of its
utility and potential as a valuable tool for public outreach. When used with
proper care, judges’ use of ESM does not necessarily compromise their duties
under the Model Code any more than use of traditional and less public forms of
social connection such as U.S. Mail, telephone, email or texting.”*

Lawyers Connecting With Judges on Social Media

In the past few years there have been a number of state ethical opinions issued on the
subject of social media relationships between lawyers and judges.'! However, these opinions
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have largely focused on judicial ethics and have been spurred by inquiries on how judges should
approach social media relationships.*? The opinions range from outright prohibitions on lawyers
and judges connecting on LinkedIn or friending on Facebook, to general acceptance of such
relationships, with some prudent limitations.**

Recognizing the increasing prevalence of social media networking, an Ad Hoc
Committee appointed by the Supreme Court recently proposed amendments to update the Code
of Judicial Conduct to provide greater ethical guidance to judges who use social media outlets.™
The committee’s draft states in a comment that judges should limit their participation in
electronic social media networks so the need for recusal or disqualification is reduced.*

The Ad Hoc Committee proposed that the judge should consider the relationship between
the judge and a member of a social media network is of “such caliber” as to warrant recusal or
disqualification, or if disclosed to a litigant would create a reasonable perception that the judge
could not be fair. A judge would not be required to research all of his or her social media
connections if a judge did not specifically recall the connection. In addition, the committee has
recommended that “a judge who participates in electronic social media shall avoid comments
and interactions that may be interpreted as ex parte communications concerning pending
matters.”

There has been a relative absence of ethics opinions regarding the permissibility of
lawyers contacting judges using social media. Most of the inquiries regarding social media
conduct by lawyers have been in relation to third parties, either witnesses or other parties.*” The
general sense is that it is permissible to review publicly available profiles, while private profiles
create ethical dilemmas.*®
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Although there has been limited guidance on the issue of lawyers connecting with judges
on social media, lawyers should be mindful of the Rules of Professional Conduct when deciding
whether to connect with a judge on social media. In Pennsylvania, Rule 3.5 (Impartiality and
Decorum of the Tribunal), is particularly relevant. The rule states that “[a] lawyer shall not:

(a) seek to influence a judge, juror, prospective juror or other official by
means prohibited by law;*

(b) communicate ex parte with such a person during the proceeding unless
authorized to do so by law or court order;

(d) engage in conduct intended to disrupt a tribunal.”®

Although there is no outright prohibition on a lawyer connecting with a judge on social
media in Pennsylvania, a lawyer should bear in mind the relevant Rules of Professional Conduct
when considering such activity.?* Lawyers must be mindful that an attempt to connect with a
judge may create an ethical dilemma for them both, potentially requiring recusal by the judge to
avoid any appearance of impropriety or resulting in disqualification of counsel to the detriment
of the client.?? The guidance put forth concerning how judges should conduct themselves on
social media is equally instructive for attorneys. If the judge is subject to a prohibition from
initiating a social media relationship, an attorney should similarly refrain from doing s0.?

When in doubt, it may be best to avoid such social media connections with anyone acting
in an adjudicative capacity. However, should a lawyer decide to connect with a judge on social
media or have an existing connection, strict adherence to the same Rules of Professional Conduct
governing traditional social relationships will help to avoid creating any perceived appearance of
impropriety for the presiding judge and any potential prejudice to the lawyer’s client.
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unless authorized to do so by law or court order.” The rule is intended to curb communications designed to
improperly influence the tribunal, not every oral or written communication as between an attorney and a judicial
officer. However, lawyers (and judges) should operate on the assumption that any communication via social media
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