Immaculate Suspension:
Non-Analytical Positive Doping Violations from USADA to MLB

BY BARRY BOSS AND REBECCA BRODEY

fter the “Steroid Era” of baseball reached its apex

following the 2013 Biogenesis scandal and MLB’s subse-

quent suspension of 14 major and minor league players,
players can expect to see MLB make increasing use of its only
tool for combating undetectable drug use in sports: the “non-
analytical positive.” The Biogenesis scandal broke in January
2013 when the Miami New Times published a torrid exposé on
Biogenesis, a South Florida anti-aging clinic, Anthony Bosch,
the clinic’s chief, and boxes of stolen clinic records showing
that the clinic was allegedly supplying some of MLB’s biggest
names with dope in the form of testosterone laced creams, blood
transfusions, lozenges, and other novel forms of performance
enhancing drugs.! The related suspensions ushered in a new era
of combatting drug use in baseball, one where players are sus-
pended for doping violations not because of a positive drug test,
but based on non-analytical evidence.

After a seven-month investigation into the Biogenesis
clinic, MLB relied upon non-analytical evidence to impose
50-game suspensions on 12 players tied to the Biogenesis scan-
dal.? Not a single one of those suspensions involved a positive
drug test result.” With no positive test result, MLB also imposed

a 162-game suspension on Alex Rodriguez.* MLB also imposed
a 65-game suspension on Ryan Braun based, in part, on evi-
dence not tied to any drug result.” While Biogenesis did not
mark MLB’s first use of the non-analytical positive, prior to the
scandal MLB had relied on non-analytical positive evidence to
discipline only a handful of MLB players who did not test posi-
tive for performance-enhancing drugs. Those players include
Jason Grimsley, Ryan Jorgensen, Jay Gibbons, José Guillén, and
Manny Ramirez.®* With Commissioner Selig lauding MLB for

a drug program that “is not limited only to testing” but also to
“fact-finding and investigative skills”” and with Congress pour-
ing its praise upon baseball’s drug program and calling upon
other pro sports leagues, especially the NFL, to “implement
their own robust testing regimes,” the non-analytical positive
may soon become more prevalent not only in baseball, but in
other pro sports as well.

Non-analytical positive suspensions, however, are hardly new
to America’s athletes. Heavily relied on by the United States
Anti-Doping Agency (USADA) to discipline cyclists and
sprinters such as Lance Armstrong, Michelle Collins, and Tim
Montgomery, the non-analytical positive is a method of proving
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an athlete’s drug use not on the basis of a positive test, but on
the basis of other facts suggesting use. These other facts range
from hard evidence such as written doping admissions to less
reliable indicia of drug use such as testimony from a begrudged
aide.” While most people agree with the critical need to combat
the rampant use of performance-enhancing drugs in baseball,
the discipline of players through circumstantial evidence is
intrinsically problematic.

With no limitations on the types of evidence an arbitral
body can consider, the non-analytical positive is an amorphous
concept. Despite non-analytical positive-based suspensions for
at least 19 MLB players, there is still not a single mention of
“non-analytical positives” in any public MLB document.!® With
little guidance from MLB, the USADA cases give an instruc-
tive overview of the different types of evidence that may be
introduced against an athlete and a glimpse into how an arbitral
body may treat that evidence. In each of these cases, the arbi-
trators adopted different ways of looking at evidence, including
a progressively expansive view of what they deemed to be
“admissions.” A look at USADA’s non-analytical positive cases
illuminates what MLB players facing discipline for a non-analyt-
ical positive violation can expect to see and, more importantly,
what types of challenges they may be able to raise.

ORIGINS OF THE NON-ANALYTICAL POSITIVE: FROM WADA
TO MLB

The term “non-analytical positive” comes from the World
Anti-Doping Agency (WADA) Code."! The WADA Code
introduced the concept of “non-analytical” doping violations to
impose sanctions where there was evidence that an anti-doping
rule violation occurred but where there was no positive doping
control test.!? Under the WADA Code, use or attempted use
may be established by reliable means such as admissions by the
athlete, witness statements, documentary evidence, conclusions
drawn from longitudinal profiling, or other analytical infor-
mation that does not otherwise satisfy all the requirements to
establish presence of a prohibited substance.!®

Non-analytical positive doping violations began to take on
prominence against U.S. athletes in the wake of the Bay Area
Laboratory Co-Operative (BALCO) scandal. Michelle Collins,
former Olympic sprinter, was the first U.S. athlete to face dop-
ing discipline without a positive test.!* Since Collins, USADA
has successfully lodged non-analytical positive cases against
sprinters Tim Montgomery,"” Chryste Gaines,'® and Alvin
Harrison," cyclist Kayle Leogrande,'® and, of course, Lance
Armstrong."”

MLB’s adoption of the non-analytical positive came on the
heels of congressional hearings where MLB was told to beef up
its drug program or otherwise face congressional intervention.*
The first player to face discipline based on a non-analytical
positive was Arizona Diamondbacks pitcher Jason Grimsley in
2006.% At that time, MLB’s drug policy, the “joint drug pro-
gram,” did not provide for discipline based on non-analytical
evidence.”? However, the commissioner relied on his general
authority under the Basic Agreement to impose discipline “in
the best interests of baseball.””’

Three years later, at the Mitchell Report hearings, Major
League Baseball Players Association (MLBPA) Executive Direc-
tor Donald Fehr testified, “We have developed and agreed to

procedures which allow players to be suspended for HGH use
based on evidence other than a positive test, a so called ‘non-
analytical’ finding.”** This comment was likely in response to
the Mitchell Report’s recommendation that the commissioner’s
office put greater efforts into the “aggressive investigation” of
non-analytical doping evidence.” Although neither the Basic
Agreement nor the joint drug program was revised to reflect
these new procedures, the MLBPA and the commissioner’s
office had agreed in 2006 that discipline for a non-analytical
positive was permissible under the joint program.?® This was
confirmed by the Alex Rodriguez panel decision where the
panel chair distinguished Rodriguez’s case by noting that at the
time of Jason Grimsley’s suspension, the joint drug program “did
not expressly cover discipline for ‘non-analytical positives.”*
The panel chair’s comment suggests that despite no mention of
the term in the current joint drug program, it now covers non-
analytical positive doping violations.

Non-Analytical Positive Evidence Overview

e Negative blood tests with enhanced levels of a
banned substance
Fluctuations in testosterone levels
Admissions in writing
Admissions through witness testimony
Corroborating documentary evidence such as pay-
ment receipts, phone bills, text messages, emails,
medical records, travel records
Evidence of masking agents
Reinterpreted negative tests

THREE TYPES OF EVIDENCE: ADMISSIONS & WITNESS
TESTIMONY, DRUG TESTS, AND DOCUMENTARY EVIDENCE

Admissions & Witness Testimony

The most damaging evidence against any of the USADA ath-
letes has been, in every case, the athlete’s own admissions. The
definition of “admission,” however, has stretched with each
case. Michelle Collins’s glaring admissions were found in her
own e-mails to BALCO’s Victor Conte.?® Unsurprisingly, the
arbitrators placed particular emphasis on an August 2002 e-mail
exchange in which Collins wrote, “I have access to a testoster-
one gel. . . . 'm wondering can [ use this with the cream that |
already have?”? In another e-mail, Collins wrote, “How much
was the E? 'm prepared to pay the amount now.”*® The arbi-
tral tribunal held that “Collins’s emails constitute[d] admissions,
and prove[d] beyond a reasonable doubt” that she used both tes-
tosterone/epitestosterone cream and EPO.*!

In Tim Montgomery’s case, the arbitral panel also held that
the athlete’s admissions constituted evidence “on which basis
alone” was sufficient to find him guilty of doping.** Unlike Col-
lins, however, Montgomery’s so-called admissions came from
fellow sprinter Kelli White’s testimony about a single conversa-
tion she had with Montgomery where he asked her if “it” made
her calves tight.” White testified that “it” referred to steroids
from BALCO known as “the Clear.”** In Montgomery, the arbi-
tral panel elevated witness testimony, which it had labeled as
“corroborating evidence” in Collins, to a direct “admission.””
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In the case against Kayle Leogrande, the tattoo-cloaked
member of the outlaw cycling team, Rock Racing, the arbitral
panel accepted as admissions dubious and questionably reli-
able testimony from the athlete’s soigneur and team leader.*
Leogrande’s soigneur testified that, in the open-door cyclists’
hospitality hotel room, the athlete told her that he had been
using testosterone gel but thought that patches would work
better and asked her if she knew where he could obtain such
patches.’” The soigneur testified that she responded, “maybe in
Mexico.”® She testified that on another occasion, while giv-
ing him a massage, Leogrande told her he was nervous because
he had just given a urine sample at a doping control station but
had been taking Vicadin, Ventalin, and EPO.* She also testified
that he told her he had put soap on his wrist prior to entering
the doping control station and put some of the soap into his
urine stream, hoping this would manipulate the test.** She also
testified that Leogrande told her his mother had been taking
EPO and knew that the athlete was using the drug.*' Leo-
grande’s team leader, Frankie Andreu, testified that the soigneur
reported this conversation to him and that he had a subsequent
conversation with Leogrande where it was inferred that the soi-
gneur’s reports were accurate.

Although Leogrande vehemently denied these accusations in
his own testimony, presented rebuttal testimony from his wife
and mother, and pointed out inconsistencies in Andreu’s tes-
timony and the soigneur’s inability to explain why she would
suggest Mexico as a place to obtain testosterone, the panel
found that Leogrande presented “no credible testimony to dis-
pute his admission.”® Clearly viewing Leogrande as a liar, the
panel justified its holding by glossing over the weaknesses in the
witness’s testimony and placing heavy reliance on corroborating
evidence.* For instance, the panel found that the soigneur was
“consistent in the core of her understanding of what Leogrande
admitted to her” and that she had “nothing to gain . . . and a lot
to lose” by reporting Leogrande’s “admissions.”® The Leogrande
award represents the outer bounds of what an arbitral body will
label as an “admission.”

While the USADA cases present a hodgepodge of what sub-
stantively can be considered an “admission,” they send a clear
message that an athlete’s disclosure of drug use constitutes fatal
evidence against the athlete. This reliance on admissions, in
any form, has already permeated MLB. For instance, the first
MLB non-analytical positive case was based on Jason Grimsley’s
reported admissions to federal agents that he had used steroids
and human growth hormone (HGH).* In 2013, Ryan Braun’s
65-game suspension was based upon, in part, his own admis-
sion to using performance enhancing substances.*” Of course, he
only made this admission in the face of significant documentary
evidence and a 2011 test result that showed elevated levels of
synthetic testosterone.*®

Strikingly similar to the USADA “admissions,” the case
against Alex Rodriguez relied heavily on the questionable testi-
mony of Tony Bosch as well as BBM messages between the two.
Despite Bosch’s repeated public denials of having supplied drugs
to Rodriguez and despite MLB’s admission that it had promised
to pay Bosch’s legal fees, pay up to $2,400 per day for his per-
sonal security, and hold him harmless from civil liability from
any claim brought by a player, the MLB arbitration panel chair
found that Bosch’s testimony was “direct, credible, and squarely

corroborated by excerpts from several of the hundreds of pages
of his personal composition notebooks.” The panel chair also
found that the BBM messages between Bosch and Rodriguez
corroborated Bosch’s testimony and provided further evidence
regarding doses, timing, and administration of dope to Rodri-
guez.”® The USADA and MLB cases all demonstrate that an
athlete’s statements—whether made to an investigatory body,
an unreliable third party, or in a text message—will be admissi-
ble and could potentially wipe out any defense.

Negative, Independent, or Inconclusive Blood and Urine Tests
In both Collins and Montgomery, arbitral bodies relied on urine
and blood analyses that the athletes had arranged through inde-
pendent labs and not as part of any sanctioned testing. The
novelty in these cases lies not just in their reliance on unregu-
lated tests, but in the way in which the tests were used.

Although Collins did not have a single positive test,
USADA presented expert testimony from three different doc-
tors stating that Collins had a pattern of testosterone and
epitestosterone (T/E) levels that “can only be explained by use
of [BALCQO’s] cream.””! The American Arbitration Association
(AAA) arbitral tribunal found that the testimony submitted by
USADA’s experts was credible and reliable and found that dop-
ing was “the only potential explanation” for the variations in
Collins’s T/E ratios.*? Because EPO testing was not conducted
at the time, USADA also presented blood test results that had
been arranged by BALCO to show that Collins had abnormally
high hematocrit levels consistent with EPO use. The panel
found that her elevated hematocrit levels during the time when
she was allegedly doping proved “beyond a reasonable doubt”
that Collins was doping.”

In Montgomery, the Court of Arbitration for Sport (CAS)
panel relied on blood test results from a Mexican laboratory
that showed Montgomery’s testosterone levels doubling in one
day.’* It also relied on abnormal blood test results on five sepa-
rate occasions between November 2000 and July 2001. Unlike
Collins, however, the panel did not find that these tests estab-
lished Montgomery’s guilt beyond a reasonable doubt.” Also
unlike Collins, Montgomery challenged the authenticity, reli-
ability, interpretation, and weight of the test results, as well as
the overall interpretation of the blood and urine results.”

In Leogrande, USADA submitted the cyclist’s sanctioned
negative test results but reinterpreted them through expert
testimony. USADA’s expert stated that the tests, although neg-
ative, suggested EPO use because there was no human EPO
present in the urine.”” The absence of human EPO is common
when synthetic EPO is ingested. USADA’s witness also stated
that had her lab tested the urine, she would have issued a “posi-
tive” result.’® Leogrande, of course, introduced his own expert,
who challenged these assertions.”” He also argued that USADA
should not be able to reinterpret a test, stating that “the rule-
makers and the rule-appliers must begin by being strict with
themselves.”®® Although the panel agreed with Leogrande in
part, it held that it could accept the reinterpreted tests not as a
non-analytical positive, but, along with other evidence against
him, as corroborating evidence of a non-analytical positive. The
panel’s willingness to accept reinterpreted negative tests sug-
gests that other players’ negative test results may be subject to
retesting, outside the agreed upon testing procedures.
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Like admissions, negative drug test results have already been
used by MLB in non-analytical positive cases. The 2009 suspen-
sion of Manny Ramirez was triggered by a test that contained
traces of a banned substance, although not enough to trigger a
positive result.®! Although Ramirez’s drug test results were buff-
ered by corroborating documentary evidence, the reliance on
a negative test suggests that MLB players may be subject to
further scrutiny of negative tests or the longitudinal analysis
present in Collins and Montgomery.

Documentary Evidence
In each of the USADA cases, documentary evidence has played
a secondary role to admissions, witness testimony, and lab tests.
In Collins, the tribunal viewed the athlete’s medical file from
BALCO and FedEx air bills showing shipments from Conte
as “corroborating” evidence.®” Other “corroborating evidence”
relied on by the tribunal included an IRS agent’s interview
memoranda and affidavit regarding statements made by Conte,
a check showing payment from Collins to BALCO, evidence of
shipments from BALCO to Collins that were pulled from BAL-
CO’s trash, and testimony from fellow sprinter Kelli White.** In
Montgomery, the panel also relied on files seized from BALCO
that “individually or when linked together established Mont-
gomery’s doping.”** Because the panel relied primarily on Kelli
White’s testimony of Montgomery’s admission, it declined to
assess the weight or credibility of the BALCO documents.®®

In Leogrande, USADA submitted a photograph of the ath-
lete holding synthetic EPO capsules and a signed notecard
addressed to Joe Papp, the EPO supplier, which the panel
believed was a receipt for EPO.® While Leogrande admitted
that he had a close relationship with the supplier, he denied
having ever signed the notecard or ever taking any EPO and
said that the photo was taken without his knowledge when Joe
was just “showing him a box of vials with liquid.”® The panel
did not delve into the details of that relationship or the under-
lying story of the photograph and notecard. Still, without the
full story of these items, the panel found that, taken in the con-
text of Leogrande’s relationship with the supplier, the photo and
notecard “called his credibility into question” and added weight
to the truth of the witness testimony against Leogrande.®

Even more than in the USADA cases, documentary evi-
dence has played a key role for MLB. In 2007, both José Guillén
and Jay Gibbons were suspended for 15 days each based on
evidence that the players had purchased HGH and steroids.®
Both players were named in the business records of the Palm
Beach Rejuvenation Center as having purchased performance-
enhancing drugs. Shortly before they were supposed to serve
suspension, however, the players were granted amnesty by Com-
missioner Bud Selig along with all the other players named in
the Mitchell Report.™

In 2013, the 14 Biogenesis related suspensions were based
primarily on documentary evidence.” This documentary evi-
dence, which was stolen from the Biogenesis clinic, stolen from
the person who stole the documents from the clinic, and then
sold to MLB for $125,000, included medical charts, patient files,
payment records, and Tony Bosch’s handwritten notebooks.”
Despite grave chain of custody concerns and the possibility
of tainted evidence—concerns which would almost surely bar
these documents from admission into a U.S. court of law—MLB

made unapologetic use of these documents.” In the Rodriguez
case, the panel chair was unconcerned that the documents had
been stolen (twice) or that MLB only obtained out of order cop-
ies of the stolen documents.” Indeed, in his own statement,
Commissioner Selig boasted that, “This case resoundingly illus-
trates that the strength of our Program is not limited only to
testing.”” MLB's willingness to discipline players based, at least
in part, on documentary evidence broadcasts that such evidence
will continue to play a role in MLB non-analytical positive cases.

CONCLUSION

As MLB continues to boost its drug policy, it will make increas-
ing use of non-analytical evidence. Despite the dearth of
guidance from current MLB documents or arbitration proceed-
ings, the USADA cases offer in-depth insight into the types of
evidence that may be introduced against a baseball player and
some potential challenges to that evidence.
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